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ABSTRACT | OZET

In this article, the establishment of a collective pledge on immovable properties will be
examined in the context of Turkish law, and the conditions for the establishment of a
collective pledge under the Turkish Civil Code will be explained: (i) pledging more than
one immovable property, (i) pledging for the same debt, and (iii) the immovable prop-

erties belonging to the same owner or to owners jointly and severally liable for the debt.

Bu makalede, tasinmazlar iizerinde toplu rehinin kurulmasi Tiirk hukuku baglaminda

incelenecek, toplu rehinin kurulmasi icin Tiirk Medeni Kanunu uyarinca ongoriilmiis
olan; (i) birden cok tasinmazin rehnedilmesi, (ii) ayni1 bor¢ icin rehnedilme ve (iii) tasin-
mazlarin ayni malike veya borctan miiteselsilen sorumlu maliklere ait olmasi kosullar:

aciklanacaktir.
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I.INTRODUCTION

Under Turkish law, it is not possible to estab-
lish a general pledge right over immovable
properties. However, especially for debts
such as loan debts, there are situations
where the value of a single property is insuf-
ficient as collateral for the receivable. As a
result, Turkish Civil Code No. 47217 permits
the establishment of collateral on multiple
immovable properties for the purpose of
constituting collateral for a single receiv-
able, either by distributing the burden of
collateral over the immovable properties or
without distributing the burden of collateral
over all immovable properties for a single
receivable. Thus, the creditor has a stronger
collateral in their possession and can resort
to more than one immovable properties in
case they are unable to secure their receiv-
ables. The type of pledge where the collater-
al burden is distributed over more than one
immovable properties is called “multiple
pledge”, and the type of pledge where all
immovable properties constitute collateral
for the same receivable without distributing
the collateral burden is called “collective/
joint pledge”. The Law prevents the emer-
gence of complex recourse relationships by
providing for collective pledge exceptionally
and subjecting it to certain conditions?.

1. GIRIS

Turk hukuku tahtinda tasinmazlar tzerinde
genel bir rehin hakki kurulmasi mamkun
degildir. Ancak, ozellikle kredi borglar gibi
borglarda, tek bir taginmazin degerinin ala-
caga teminat olmak acisindan yetersiz kal-
dig1 durumlar s6z konusu olmaktadir. Bu
sebeple, 4721 sayili Turk Medeni Kanunu’,
birden fazla tagsinmaz Gzerinde tek bir alacak
icin teminat teskil etmesi amaciyla teminat
yukanun tasinmazlar tzerinden dagitilmasi
suretiyle veya dagitilmadan butan taginmaz-
larin tek bir alacak i¢in teminat yuka dagitil-
maksizin ipotek tesis edilmesine imkan ta-
nimaktadir. Boylelikle, alacakli elinde daha
guclu bir teminat bulundurmakta, alacagini
temin edemedigi takdirde birden fazla tasin-
maza bagvurabilmektedir. Teminat yakunun
birden ¢ok tasinmaz tzerine dagildigi ipo-
tek turune “coklu rehin”, teminat yuku da-
gilmaksizin butun taginmazlarin ayni alacak
icin teminat teskil ettigi ipotek turane ise
“toplu/ musterek rehin” denilmektedir. Ka-
nun, toplu rehini istisnai sekilde éngdrerek
ve belli sartlara tabi tutarak karmasik ricu
iliskilerinin ortaya ¢cikmasina engel olmak-
tadir2

N

,.
-

I1. ESTABLISHMENT OF
COLLECTIVE PLEDGE IN
GENERAL

The main legal regulation regarding the es-
tablishment of a collective pledge onimmov-
able properties is Article 855 titled “Ifthere is
more than one immovable properties” in the
Turkish Civil Code:

“The pledging of more than one immovable
properties for the same debt depends on
these immovable properties belonging to
the same owner, or owners who are jointly
and severally liable for the debt.

In other cases where more than one immov-
able property is pledged for the same receiv-
able, the amount for which each immovable
properties constitutes security for the receiv-
able shall be specified when the pledge is
established.

Unless there is an agreement to the contrary,
the land registry office shall ex officio distrib-
ute the security to each immovable property
in proportion to its value”.

In the first paragraph of the article, the condi-
tions of collective pledge, where the burden
of pledge is not distributed among the im-
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Il. GENEL OLARAK TOP-
LU REHiIN KURULMASI

Toplu rehin kurulmasinailigkin temel kanuni
duzenleme, Turk Medeni Kanunu’'nun “Ta-
sinmaz birden ¢ok ise” baslikli 855. madde-
sidir:

“Birden ¢ok tasinmazin ayni borg icin rehne-
dilmesi, tagsinmazlarin ayni malike veya bor-
ctan muteselsilen sorumlu olan maliklere ait
olmalarina baglidir.

Ayni alacak icin birden ¢ok tasinmazin reh-
nedildigi diger hallerde, her tasinmazin ala-
cagin ne miktari icin guvence olusturdugu
rehin kurulurken belirtilir.

Aksine bir anlasma bulunmadikga, tapu ida-
resi, re’sen gutivenceyi tasinmazlarin her biri-
ne dederi oraninda dagitir”.

Maddenin birinci fikrasinda rehin yakunun
tasinmazlar arasinda dagilmadigi ve butun
tasinmazlarin alacak icin birlikte teminat tes-
kil ettigi toplu rehinin sartlar duzenlenirken,
ikinci fikrada ise birden ¢ok tasinmazin ala-
cakicin rehin yuka dagitilarak teminat teskil
ettigi durumda ortaya cikan ¢oklu rehin du-
rumu duzenlenmistirs. Toplu rehin durumun-
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movable properties and all immovable prop-
erties collectively secure the receivable, are
regulated. In the second paragraph, the sit-
uation of multiple pledge arising when mul-
tiple immovable properties constitute col-
lateral for the receivable by distributing the
burden of pledge, is regulated?. In the case
of a collective pledge, since all immovable
properties provide protection for a single re-
ceivable without distributing the pledge bur-
den, when establishing a collective pledge,
information regarding the pledge is recorded
on the pages of the title deed of each immov-
able property, while the entire receivable is
written in the receivable section®.

In exchange for the collective pledge right,
which provides the creditor with a broad
protection, the creditor’s ability to choose
which of the immovable properties to liqui-
date is restricted. Pursuant to paragraph 3
of Article 873 of the Turkish Civil Code, the
creditor must request the liquidation of allim-
movable properties in case of a joint pledge.
The decision on which immovable properties
will be sold is at the discretion of the director
of enforcement. If this issue is not taken into
consideration and a sale decision is made in
case of initiation of proceedings for certain
immovable properties, this situation is ac-
cepted as a reason for complaint in the prac-
tice of the Court of Cassation.

In the case of multiple pledges as stipulat-
ed in the second paragraph, the conditions
required for a collective pledge are not re-
quired and independent pledge rights are

da, rehin yuku dagitilmadan taginmazlarin
hepsi tek bir alacak i¢in koruma sagladigin-
dan, toplu rehin kurulurken taginmazlarin
her birinin tapudaki sayfalarina ipotekle il-
gili bilgi islenirken alacak kismina alacagin
tamami yazilir.

Alacakliya genis bir koruma imkani veren
toplu rehin hakki karsiliginda, alacaklinin
tasinmazlardan hangisini paraya cevirece-
gini secme imkani kisitlanmistir. Alacakli,
Turk Medeni Kanunu’'nun 873. maddesinin
3. fikrasi uyarinca musterek rehin s6z ko-
nusu oldugunda paraya ¢evirme istemini
tam tasinmazlar icin yapmalidir. Hangi ta-
sinmazlarin satilacagi ise icra mudartnan
takdirindedir. Bu hususun goézetilmeyip bel-
litaginmazlar bakimindan takip baslatilmasi
durumunda satis karari verilmesi ise Yargitay
uygulamasinda sikayet sebebi olarak kabul
edilmektedir.

ikinci fikrada 6ngorulmus olan ¢coklu rehin
durumunda ise, toplu ipotek icin aranan ko-
sullar aranmamakta ve ayni alacak i¢in her
bir tasinmaz Uzerinde birbirinden bagimsiz
ipotek haklari kurulmaktadir. Bunun sonu-
cunda, toplu ipotekte dngorulen birlikte
satig talep etme zorunlulugu s6z konusu
olmamakta, ipotek hakkinin lehdari her bir
tasinmaz icin ayri ayri takip edebilmektedir®.

Toplu rehin kurulumunda, niteligi itibariyle
bir ayni hak ve bir rehin hakki tesisi s6z ko-
nusu oldugundan, ayni haklara iliskin genel
prensipler ve rehin hukukunun éngoérdugu
kurallar uygulama alani bulacaktir. Bu bag-

established on each immovable property for
the same receivable. As a result, there is no
obligation to request a joint sale in contrary
to the collective pledges, and the beneficia-
ry of the pledge right can start enforcement
proceedings regarding each immovable
property separatelys®.

In the establishment of a collective pledge,
since there is an establishment of a right in
rem and a pledge right, in terms of its nature,
the general principles regarding rights in
rem and the rules stipulated by the pledge
law will be applicable. In this context, within
the scope of the principle of speciality, the
receivable protected by the collateral and
the immovable property on which the col-
lateral is established must be specific®. As a
matter of fact, Article 32 of the Land Registry
Regulation’, while regulating the manner
of registration of the collective pledge, re-
quires the pledge column for each immov-
able property to indicate the entire amount
of the receivable and the immovable prop-
erties with which it is jointly pledged. On
the other hand, if more than one immovable
property is pledged for the same receivable
without fulfilling the conditions of collective
pledge, it is required to specify the amount
for which each immovable property or share
is pledged.

When establishing a collective pledge agree-
ment, as in other agreements subject to for-
mal form, the official deed of the collective
pledge agreement must contain the objec-
tive essential points and subjective essential
points of the collective pledge agreement.
In other words, the identity of the creditor,
the identity of the pledgor, the immovable
properties subject to the pledge, the type of
pledge chosen, the right of receivable to be
secured, the amount of collateral, the degree
of establishment should be specified in the
agreement.

In cases where collective pledges are estab-
lished in favour of banks for loan agreements,
it is observed that pledges are established in
favour of more than one bank by establishing
more than one sub-degree within the same
degree. This type of pledge is called “pro-ra-
ta pledge” in practice. In this type of pledge,
the portion of the sale price corresponding
tothat degree is divided among the creditors
of the same degree in proportion to their re-
spective shares®.
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lamda, belirlilik ilkesi kapsaminda, teminat
ile koruma altina alinan alacagin ve Uzerin-
de teminat tesis edilen tasinmazlarin belirli
olmasi gerekmektedir®. Nitekim, Tapu Sicili
Tuzagu’'nun’ 32. maddesi de toplu rehinin
tescilinin yapilis bicimini duzenlerken her bir
tasinmaz bakimindan rehin sutununa alacak
miktarinin tamaminin ve hangi tasinmazlarla
musterek rehinli oldugunu belirtme gerekli-
ligi getirilmistir. Bununla birlikte, toplu rehi-
nin sartlari saglanmaksizin birden cok tasin-
mazin ayni alacak icin rehnedilmesi halinde
her bir taginmazin veya payin ne miktar icin
rehnedildiginin belirtilmesi gerekliligi geti-
rilmistir.

Toplu rehin sézlesmesi kurulurken, diger
resmi sekle tabi sézlesmelerde de oldugu
gibi, toplu ipotek sdzlesmesine iliskin resmi
senedin toplu rehin s6zlesmesinin objektif
esasli noktalarini ve subjektif esasli nokta-
lari iceriyor olmasi aranir. Yani, alacaklinin
kimligi, rehin verenin kimligi, rehin konusu
tasinmazlarin hangileri oldugu, hangi rehin
taranun segilmis oldugu, temin edilmek iste-
nen alacak hakki, teminat miktari, rehin ipo-
tek seklinde kuruluyorsa kuruldugu derece
sozlesmede belirtilmelidir.

Kredi sozlesmeleriicin bankalar lehine toplu
rehin tesis edildigi durumlarda, ayni derece
icerisinde birden fazla yan derece kurula-
rak birden fazla banka lehine ipotek tesis
edildigi gorulmektedir. Bu ipotek turu, uy-
gulamada “garame ipotegi” olarak adlandi-
rilmaktadir. Bu ipotek turunde, satis bedeli-
nin o dereceye dusen kismi ayni derecedeki
alacaklilar arasinda garame paylari oraninda
paylastirilir®.
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I1l. CONDITIONS FOR
THE ESTABLISHMENT OF
A COLLECTIVE PLEDGE

A. Pledging More Than One
Immovable Property

Article 855 of the Turkish Civil Code, which
allows the establishment of a collective
pledge, requires that the subject of the
pledge be more than one immovable prop-
erty. In order for a collective pledge to be
established, the number ofimmovable prop-
erties on which a pledge is established must
be at least two. In this context, to fulfil this
condition, each independent section must
qualify as an immovable property according
to the Turkish Civil Code®.

Article 704 of the Turkish Civil Code specifies
the things that can be registered in the land
registry as immovable property. According
to this article, immovable properties con-
sist of lands, independent and permanent
rights on immovable properties and inde-
pendent sections subject to condominium
ownership. Within this scope, if two or more
immovable properties, which are immovable
and registered in the land registry under the
Turkish Civil Code, are used as collateral for
the same receivable, it will be possible to es-
tablish a collective pledge within the scope
of Article 855 of the Turkish Civil Code.

All of the goods subject to collective pledge
must be immovable property. It is not possi-
ble for an individual movable to be subject to
collective pledge together with immovable
properties. However, the inclusion of mov-
able property as an attachment to immov-
ables is a unique situation depending on
its attachment nature, as Article 862 of the
Turkish Civil Code includes the integral parts
and attachments of immovable propertiesin
the scope of immovable pledge™®.

While it is possible to establish a collective
pledge on immovable properties subject to
condominium, ifindependent sections were
subject to condominium easement before
the establishment of condominium, the right
of pledge cannot be established on these
independent sections, making the estab-
lishment of a collective pledge impossible.

Shares in joint ownership also qualify as im-
movable property for the establishment of a

11l. TOPLU REHIN KURUL-
MASININ KOSULLARI

A. Birden Cok Tasinmazin
Rehnedilmesi

Toplu rehin kurulmasi imkanini veren Turk
Medeni Kanunu'nun 855. maddesi, rehinin
konusunun birden ¢ok taginmaz olmasini
gerekli kilmaktadir. Toplu rehin tesis edile-
bilmesi i¢in, Uzerinde ipotek tesis edilen ta-
sinmaz sayisi en az iki olmalidir. Bu baglam-
da, bu sartin saglanmasi icin her bagimsiz
boélumun Turk Medeni Kanunu uyarinca ta-
sinmaz niteliginde olmasi gerekmektedir®.

Tark Medeni Kanunu'nun 704. maddesi
tapu siciline tasinmaz olarak kaydedilebilir
nitelikte olan seyleri belirtmektedir. Bu mad-
deye gore tasinmazlar; araziler, taginmazlar
Uzerindeki bagimsiz ve surekli haklar ve kat
mulkiyetine konu olan bagimsiz bolumler-
den ibarettir. Bu kapsama girerek Turk Me-
deni Kanunu uyarinca tagsinmaz niteliginde
olup tapu siciline kaydedilmis olan iki veya
daha fazla tasinmaz Uzerinde ayni alacak
icin teminat tesis edilmesi durumunda Turk
Medeni Kanunu’nun 855. maddesi kapsa-
minda toplu ipotek tesis edilmesi mumkun
olacaktir.

Toplu rehinin konusu olan egyanin timu
tasinmaz nitelikte olmalidir. Munferit bir
tasinir egyanin taginmazlarla birlikte top-
lu rehine konu edilmesi mumkun degildir.
Bununla birlikte, Turk Medeni Kanunu’nun
862. maddesinin tagsinmaz rehininin kapsa-
mina taginmazin butunleyici parcgalarini ve
eklentilerini dahil etmis olmasi toplu rehi-
nin kapsamina eklenti niteligindeki tasinir
esyalarin da girmesi sonucunu doguracak-
tir. Ancak, bu tasinir esyanin toplu ipotegin
kapsaminda olmasi, eklenti niteligini haiz
olmasina bagli olarak ortaya cikan bir du-
rum olup istisnai niteliktedir.

Kat mulkiyetine konu olan taginmazlar tze-
rinde toplu rehin tesis edilmesi mumkun ol-
masina karsin, kat mulkiyeti tesis edilmeden
once bagimsiz bélumler kat irtifakina konu
iken bu bagimsiz bélumler Gzerinde rehin
hakki tesis edilemeyecegi icin, toplu rehin
tesisi de mumkun olmayacaktir™.

Payli mulkiyet paylar da toplu rehin kurul-
masi icin gerekli bir taginmaz olma niteligi-

collective pledge. In this case, it is possible
for the debtor or joint debtors to establish a
pledge for the same debt on the joint own-
ership shares they own. These shares may
be related to different immovable proper-
ties, or they may be shares belonging to the
same immovable property. In other words,
provided that the other conditions of collec-
tive pledge are met, collective pledge may
also be established in the event that different
shareholders in the same immovable pledge
their shares for the same debt, orin the event
that an immovable property on which a
pledge right has been established is subse-
quently converted into shared ownership'.

Article 1000 of the Turkish Civil Code en-
ables multiple immovable properties whose
owners are the same person to be registered
on acommon page in the land registry upon
the request of the owner, without the con-
dition that their boundaries are adjacent
to each other. If more than one immovable
property is registered on a common page,
it is possible to establish a collective pledge
through this page, provided that all of these
immovable properties will be pledged and
the other conditions of the collective pledge
are met. However, the immovable proper-
ty that is subsequently removed from the
common page upon a court decision or the
owner’s request will continue to be covered
by the collective pledge, as article 1000 of
the Turkish Civil Code stipulates that the reg-
istered rights shall be reserved in case the
immovable property is removed from the
common page'.

In case of a collective pledge, it is possible
that these immovable properties may be un-
der the jurisdiction of different land registry
offices since a single pledge right is estab-
lished on multiple immovable properties
without seeking a physical proximity. In this
case, pursuant to the Regulation on the Pro-
cedures and Principles Regarding the Exe-
cution of Title Deed Transactions Regarding
the Immovable Properties Registered Out-
side the Jurisdiction of the Land Registry
Directorates’®, the land registry directorates,
which are authorised to carry out the title
deed transactions regarding the immovable
properties registered outside the jurisdiction
of the Land Registry Directorates, upon the
request of the right holder, by obtaining au-
thorisation from the land registry directorate
where the immovable properties is registered
and determining that there is no legal obsta-
cle, will issue the pledge official deed after
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ni tagimaktadir. Bu durumda, bor¢lu veya
muteselsil borglularin maliki olduklar payli
mulkiyet paylari Uzerinde ayni borg icin
ipotek tesis etmeleri mumkundur. Bu pay-
lar, farkli tasinmazlara iliskin olabilecegi gibi
aynitasinmaza ait paylar da olabilirler. Yani,
toplu rehinin diger sartlarini da saglamak
kaydiyla, ayni tasinmazdaki farkli paydas-
larin ayni borg icin hisselerini rehnetmeleri
veya Uzerinde rehin hakki tesis edilmis bir
taginmazin sonradan payli mulkiyete do-
nusmesi halinde de toplu rehin s6z konusu
olabilir'.

Turk Medeni Kanunu’nun 1000. maddesi;
malikleri ayni kisi olan birden ¢ok tasinma-
zin, sinirlarinin birbirine bitisik olmasi sarti
aranmaksizin, malikin istemi Uzerine tapu
kuatuguande ortak bir sayfaya kaydedilmesi-
ni mamkun kilmaktadir. Birden fazla tasin-
mazin ortak sayfaya kaydedilmesi halinde,
bu tasinmazlarin hepsinin rehnedilecegi
durumda ve toplu rehinin diger sartlarini
karsilamak kaydiyla bu sayfa Uzerinden
toplu rehin tesis edilmesi mumkundur, Bu-
nunla birlikte, daha sonra mahkeme karari
veya malikin talebi Uzerine ortak sayfadan
cikarilan taginmaz, toplu rehin kapsaminda
kalmaya devam edecektir. Zira Turk Medeni
Kanunu’nun 1000. maddesi, taginmazlarin
ortak sayfadan cikarilmasi halinde tescil
edilmis bulunan haklarin sakli kalacagini
ongormektedir™.

Toplu rehin kurulmasi durumunda, birden
¢cok tasinmaz Uzerinde fiziksel bir yakin-
ik aranmaksizin tek bir ipotek hakki tesis
edilmesi s6z konusu oldugundan bu tasin-
mazlarin farkli tapu muadurluklerinin yetki
alaninda olmasi muhtemeldir. Bu durumda
Tapu Mudurluklerince Yetki Alani Disinda
Kayitli Bulunan Tasinmazlarla ilgili Tapu is-
lemlerinin Yapilmasina iliskin Usul ve Esas-
lar Hakkinda Yonetmelik' uyarinca hak
sahibinin talebi Uzerine, kendi yetki alani
disinda kayitli bulunan taginmazlarla ilgili
tapu islemlerini, taginmazin kayitli bulun-
dugu tapu mudurlagunden yetki almak ve
kanunen bir engel olmadigini tespit etmek
suretiyle yapmaya yetkili olan tapu mudur-
lakleri; diger taginmazlarin kayitli bulundu-
gu tapu madurluklerinden gerekli yetkilerin
alinmasi akabinde ipotek resmi senedini du-
zenleyecektir.
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obtaining the necessary authorisation from
the land registry directorates where other
immovable properties are registered.

B. Pledging For The Same
Debt

In order to establish a collective pledge, all
immovable properties subject to the col-
lective pledge must constitute collateral
for the same receivable. The concept of
“same receivable” means that the receiv-
able is based on the same legal ground. In
this context, it is accepted that if there are
multiple contracts within the scope of the
same debt relationship, the requirement of
the same debt required by Article 855 of the
Turkish Civil Code is considered to be met.
In this context, in divisible performances,
each part of the performance will not be
considered as a separate debt, and all per-
formances with a legal cause will be con-
sidered as the same debt. For example, in a
money debt divided into installments, each
instalment will not be considered as a sep-
arate debt, but all instalments will be con-
sidered as a single debt and can be secured
by a collective pledge. However, based on
the same example, if certain instalments
are subject to collateral and certain instal-
ments are excluded from the collateral, the
part subject to collateral will be deemed as
“the same debt” and the other part will not
be secured’®.

It is possible to have receivables with dif-
ferent qualifications within the scope of
the same receivable. In other words, a col-
lective pledge may be used to secure the
main receivable as well as the secondary
receivables. Principal receivables, interest
receivables, litigation and trial expenses
and other receivables arising from the same
legal cause may be included in the scope of
the collective pledge™.

The customary practice in the banking and
credit sector is to conclude a general frame-
work agreement between the credit insti-
tution and the borrower and to make many
credit facilities to the borrower within the
scope of this framework agreement. Since
these credit facilities are within the scope
of the same framework contractual relation-
ship, they are considered as the same debt
and can be secured by collective pledge™.
However, if different guarantors are in-
volved in each of these credit utilizations,
the immovable property owned by a guar-

B. Ayni Borg¢ icin Rehnedilme

Toplu rehin kurulmasiicin, toplu rehine konu
edilen tum taginmazlarin ayni alacagin temi-
natini tegkil etmesi gerekmektedir. “Ayni ala-
cak” kavrami, alacagin ayni hukuki sebebe
dayali olmasini ifade etmektedir. Bu baglam-
da, ayni borg iligkisi kapsaminda birden ¢cok
sozlesme var olmasi halinde Turk Medeni
Kanunu’'nun 855. maddesinde aranan ayni
borg sartinin saglanacagi kabul edilmekte-
dir. Bu baglamda, bolunebilir edimlerde, edi-
min her bir kismi ayri bir bor¢ sayilmayacak
olup hukuki sebebi olan tum edimler ayni
borg sayilacaktir. Ornegin, taksitlere bolun-
muUs bir para borcunda her bir taksit ayr bir
bor¢ olarak degerlendirilmeyecek, butin
taksitler tek bir bor¢ olarak degerlendirilerek
toplu rehin ile teminat altina alinabilecektir.
Bununla birlikte, yine ayni 6rnek tzerinden,
belli taksitler teminata konu edilip belli taksit-
ler teminat disi birakildigi takdirde, teminata
konu olan kisim “ayni bor¢” sayilacak, diger
bo6lum teminat altina alinmis olmayacaktir',

Ayni alacagin kapsaminda farkl niteliklerde
alacaklar olmasi mumkundar. Yani, toplu
rehin ile asil alacakla birlikte feri alacaklarin
da teminat altina alinmasi mumkundur. Top-
lu rehinin kapsamina anapara alacag, faiz
alacaklar, dava ve yargilama giderleri ve
diger ayni hukuki sebepten dogmus alacak
kalemleri girebilir'.

Bankacilik ve kredi sektérunde mutat uy-
gulama, kredi kurulusu ve borclu arasinda
genel bir cerceve sozlesme akdedilip bu
cerceve sozlesme kapsaminda borgluya
bircok kredi kullandirimi yaptirilmasidir. Bu
kredi kullandirimlari, ayni cerceve sdézlesme-
sel iliski kapsaminda oldugundan ayni bor¢
olarak degerlendirilmekte olup toplu rehin
ile teminat altina alinabilmektedir™. Bunun-
la birlikte, bu kredi kullandirimlarinin her
birinde farkli kefiller s6z konusu oldugunda,
bir kefilin maliki oldugu tasinmaz kendi kefil
oldugu kullandinm ic¢in toplu rehine konu
olabilecekken kalan kisimlar icin gerekli sarti
saglamayacaktir. Bu durumda, kefilin sahip
oldugu tagsinmazin tum kredi kullandirimla-
rini kapsayacak sekilde toplu rehine konu
edilmesi halinde toplu rehin sartlari saglan-
mamis olacaktir.

antor may be subject to a collective pledge
for a utilization for which she/he is the guar-
antor, but will not meet the necessary con-
dition for the remainder. In this case, if the
immovable property owned by the guaran-
tor is subject to collective pledge covering
all credit utilisations, the conditions for col-
lective pledge will not be met.

The receivable arising from the current
account agreement is also considered a
single receivable and may be secured by a
collective pledge. However, it is possible for
one of the receivable items recorded in the

current account to be subject to a separate
collateral. The fact that it is recorded in the
current account does not have any conse-
quences for the collateral of that receivable
item, and that collateral remains valid as col-
lateral for that part of the receivable when
the account is accepted’.

If there are joint creditors of the same receiv-
able, the pledge does not have to be estab-
lished in favor of all of these joint creditors.
A collective pledge may be established in
favor of one or more of the joint creditors.
This is because, in the case of joint credi-
tors, the debtor can get rid of his debt by
fulfilling his debt to one of the joint credi-
tors, and since the legal source of the debt
is the same, the debtor’s claim to each joint
creditor is the same receivable.

TURK HUKUKU TAHTINDA TASINMAZLAR
UZERINDE TOPLU REHIN KURULMASI

Cari hesap so6zlesmesinden dogan alacak
da tek bir alacak kabul edilir, toplu rehin ile
teminat altina alinabilir. Bununla birlikte, cari
hesaba kaydedilen alacak kalemlerinden bi-
rinin ayri bir teminata konu olmasi mumkun-
dur. Cari hesaba kaydedilmis olmasi o alacak
kaleminin teminati bakimindan bir sonug do-
gurmaz, o teminat hesap kabul edildiginde
de ayni sekilde alacagin o kisminin teminati
olarak gecerliligini korur’®.

Ayni alacagin muteselsil alacaklilan bulun-
masI durumunda ipotegin bu muteselsil
alacaklilarin hepsinin lehine tesis edilmesi

mecburiyeti yoktur. Toplu ipotek, muteselsil
alacaklilardan biri veya birkagi lehine tesis
edilebilir. Zira, muteselsil alacaklilik duru-
munda borc¢lu, muteselsil alacaklilardan
birine borcunu ifa ederek borcundan kurtu-
labilmekte ve borcun hukuki kaynagi ayni
oldugundan borg¢lunun her bir muteselsil
alacakliya olan alacagi ayni alacaktir.
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16 Demirbas, s. 54-55.
17 Demirbas, s. 56.
18 Demirbas, s. 55.

19 Demirbas, s. 56.
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23 Demirbas, p. 53-54.
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C. The Immovable Properties
Belonging To The Same Own-
er Or Owners Jointly Respon-
sible For The Debt

Normally, the pledgor is not obliged to be the
debtor of the secured debt. The owner of an
immovable property may establish a pledge
on his immovable property in favor of the
creditor of that debt in order to secure a debt
for which heis not liable in any respect. How-
ever, in order to establish a collective pledge,
the immovable properties must be owned by
a single owner or, in the case of pledges on
immovable properties owned by more than
one owner, the owners of these immovable
properties must be persons who are jointly
and severally liable for the same debt. This
limitation for the establishment of a collective
pledge prevents the formation of complex re-
course relationships and the establishment
of very extensive collective pledges.

In cases where the immovables belong to the
same owner, this person does not have to be
the debtor of the debt subject to the collater-
al. This is because the condition of joint and
several liability for the debt stipulated in the
article is valid in cases where the immovable
properties belong to different owners. When
the immovables belong to the same owner,
the condition of “belonging to the same own-
er” is met, not the condition of “belonging to
the owners jointly and severally liable for the
debt”.

According to one opinion inthe doctring, joint
guarantors fulfill the condition of “belonging
to the owners who are jointly responsible for
the debt” required for a collective pledge,
while according to another opinion, they do
not. The view that the immovable properties
owned by the joint guarantors may be includ-
ed in the scope of collective pledge together
with the immovable properties belonging to
the principal debtor is based on the fact that
the joint guarantors are jointly liable for the
debt with the debtor and that the joint guar-
antors may be applied to without the obliga-
tion to apply to the actual debtor. According
to this view, the legal regulation is based on
the relationship between the pledgee and
the debtors and does not give any effect to
the differences in the internal relationship be-
tween the debtors?. On the other hand, the
view that the immovable properties owned
by the joint guarantors cannot be included
in the scope of collective pledge together
with the immovable properties belonging

C. Tasinmazlarin Ayni Malike
Veya Borctan Miiteselsilen
Sorumlu Maliklere Ait Olmasi

Normal sartlar altinda ipotek verenin teminat
altina alinan borcun bor¢lusu olma zorunlu-
lugu yoktur. Bir tagsinmazin maliki, herhangi
bir bicimde sorumlu olmadigi bir borcu te-
minat altina almak icin taginmazi Gzerinde o
borcun alacaklisi lehine ipotek tesis edebilir.
Ancak, toplu ipotek tesis edilmesi icin tasin-
mazlarin tek bir malike ait olmasi veya birden
fazla malike ait tasinmazlar Gzerinde ipotek
tesis edilmesi durumunda bu tasinmazla-
rin maliklerinin ayni borgctan muteselsilen
sorumlu olan kisiler olmasi gerekmektedir.
Toplu rehin kurulmasi i¢in getirilen bu sinir-
lama, karmasik rucu iliskilerinin olugsmasini
ve ¢ok genis kapsamli toplu rehinlerin kurul-
masinin 6nune geger niteliktedir.

Tasinmazlarin ayni malike ait oldugu durum-
da bu kisinin teminata konu borcun borglu-
su olmasi sart degildir. Zira maddede 6ng6-
ralen borgtan muteselsil sorumluluk sarti,
tasinmazlarin farkli maliklere ait olmasi du-
rumunda gecerlidir. Taginmazlar ayni malike
ait oldugu durumda, “borctan muteselsilen
sorumlu maliklere ait olma” sarti degil, “ayni
malike ait olma” sarti saglanmaktadir.

Doktrinde bir gortse gore, muteselsil kefil-
ler, toplu rehin icin aranan “borctan mute-
selsilen sorumlu maliklere ait olma” sartini
saglamakta, diger bir goruse gore ise sag-
lamamaktadir. Muteselsil kefillerin maliki
oldugu tasinmazlarin asil bor¢luya ait ta-
sinmazlarla birlikte toplu rehin kapsamina
alinabilecegini savunan gorus, muteselsil
kefillerin borgtan borglu ile birlikte sorumlu
olmasina ve asil borcluya basvurma zorunlu-
lugu olmaksizin muteselsil kefillere basvuru-
labilmesine dayanmaktadir. Bu goruse gore,
kanuni duzenleme ipotek hakki sahibinin
borclular ile arasindaki iliskiyi esas almakta,
borglular arasindaki ic iliskinin farkliligina
bir etki tanimamaktadir?°. Ote yandan, mu-
teselsil kefillerin maliki oldugu tasinmazlarin
aslil borgluya ait tasinmazlarla birlikte toplu
rehin kapsamina alinamayacagini savunan
gorus ise, muteselsil kefillerin borcunun
asil bor¢lunun borcu ile ayni bor¢ olmayip
kefalet s6zlesmesine dayali ayri bir borg
oldugunu savunmaktadir. Bu goruse gore,
birlikte muteselsil kefillerin maliki oldugu
tasinmazlar, her muteselsil kefilin kefalet
sozlesmesinden dogan borglari icin toplu
rehine konu edilebilir; fakat asil borg¢lu ve

to the actual debtor argues that the debt of
the joint guarantors is not the same debt as
the debt of the actual debtor, but a separate
debtbased on the personal guarantee agree-
ment. According to this opinion, immovable
properties owned by joint guarantors may
be subject to same collective pledge since
the debts of each joint guarantor arising
from the personal guarantee agreement;
however, immovable properties owned by
the principal debtor and the guarantors may
not be subject to same collective pledge?'.
The practice of the Court of Cassation on this
issue, in parallel with the first opinion, is that
the immovable properties belonging to the
joint guarantors may be subject to collective
pledge together with the immovable proper-
ties belonging to the debtor?2.

If immovable properties belonging to own-
ers who are jointly and severally liable for
the debt are subject to collective pledge,
the owner of each immovable property sub-
jectto collective pledge must be responsible
for the entire debt. That is, the fact that the
owner of one of the immovable properties
is partially liable for the debt affects the va-
lidity of the collective pledge. However, if a
receivable is secured by a collective pledge,
all debtors who are jointly and severally lia-
ble for that debt are not required to provide
collateral?,

If this condition regarding the owner of the
immovable properties is not met in a collec-
tive pledge, the pledge established on more
than one immovable properties may not be a
collective pledge, but only a shared pledge.

When establishing a collective pledge, it will
be necessary to prove to the land registry of-
fice that the immovable properties belong to
the same owner or that the immovable prop-
erty owners are jointly and severally liable for
the debt.

In a situation where the owners of the im-
movable properties are not jointly liable for
the debt, it is possible that the creation of
joint and several liability within the pledge
agreement may be considered as an unusual
provision within the general terms and con-
ditions. In the preamble of Article 21 of the
Turkish Code of Obligations, it is stated that
“In a decision of the Swiss Federal Court, a
guarantorship implicitly included in the text
of the pledge in a credit transaction oper-
ating in the form of a current account was
found to be unusual”, and thus, a situation

TURK HUKUKU TAHTINDA TASINMAZLAR
UZERINDE TOPLU REHIN KURULMASI

kefilin maliki oldugu tasinmazlar toplu rehi-
ne konu edilemez?'. Yargitay'in bu konudaki
uygulamasi da ilk gorus ile paralel bicimde
muteselsil kefillere ait taginmazlarin borg-
luya ait tasinmazlarla birlikte toplu rehine
konu olabilecegi yonundedir?2,

Borgtan muteselsilen sorumlu maliklere ait
tasinmazlar toplu rehine konu edildigi tak-
dirde, toplu rehine konu edilen her tasin-
mazin maliki borcun tamamindan sorumlu
olmalidir. Yani, tasinmazlardan birinin mali-
kinin borgtan kismi olarak sorumlu olmasi
toplu rehinin gecerliligini etkiler. Ancak, bir
alacak toplu rehin ile teminat altina alindi-
g1 takdirde o borgtan muteselsilen sorumlu
olan butun bor¢lularin teminat saglamasi
sart degildir®.

Toplu rehinde tasinmazlarin malikine iligkin
bu sart saglanmadigi takdirde, birden fazla
tasinmaz Uzerinde kurulan ipotek toplu ipo-
tek degil, ancak payli ipotek olabilir.

Toplu ipotek tesis edilirken tapu madurtne
tasinmazlarin ayni malike ait oldugu veya
tasinmaz maliklerinin bor¢tan muteselsilen
sorumlu oldugunun ispatlanmasi gereke-
cektir.

Tasinmazlarin maliklerinin borgtan mute-
selsil sorumlu olmadigi durumda; ipotek
sozlesmesi icerisinde muteselsil borgluluk
yaratilmasinin genel islem sartlari icindeki
olagandisi bir hukum olarak degerlendiril-
mesi ihtimal dahilindedir. Zira Turk Borglar
Kanunu’nun 21. maddesinin gerekcesinde
“isvicre Federal Mahkemesinin bir kararin-
da da, cari hesap seklinde isleyen bir kredi
isleminde, ipotege iliskin metninigine ortulu
olarak konulmus olan bir kefalet yuklenimi
olagan disi bulunmustur” denilmek suretiy-
le ipotek sozlesmesi icerisinde muteselsil
bor¢luluk yaratmaya benzer bir durum, s6z-
lesmenin niteligine ve isin 6zelligine yaban-
ci olan genel islem kosullarn érnegi olarak
verilmis ve yazilmamig sayilma yaptirimina
baglanmistir?, Ancak, bir sézlesme huk-
munun genel islem kosulu sayilmasi i¢in,
onun; (i) ileride ¢ok sayida benzer sozles-
mede kullanilma amaciyla hazirlanmasi, (ii)
sozlesmenin taraflarindan biri tarafindan tek
yanli olarak hazirlanmis olmasi, (iii) soyut ve
genel nitelikte hazirlanmasi ve (iv) sozlesme
kapsamindaki genel hukumler niteliginde
olmasi gerekir?.

Rehine konu edilen taginmazlarin farkli ma-
liklere ait oldugu ve bu maliklerin borctan
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20 Acar, s.249.
21 Demirbas, s. 57-59.

22 VYargitay 12. H.D., T. 06.03.2017,
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ipotegi tesis edildigi, (tasinmazini
ipotek verenlerin) tesis edilen ipotege
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kefil sifatiyla da sorumlu olduklarinin
belirtildigi géralmustur. Bu durumda,
somut olayda, toplu ipotek bulundu-
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23 Demirbas, s. 53-54.
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similar to the creation of joint and several lia-
bility within the pledge agreement is given as
an example of general transaction terms that
are foreign to the nature of the contract and
the nature of the transaction, and is subject
to the sanction of being deemed unwritten,
However, in order for a contractual provision
to be considered a general transaction con-
dition, it must (i) be drafted with the intention
of being used in a large number of similar
contracts in the future, (ii) be unilaterally
drafted by one of the parties to the contract,
(iii) be abstract and general in nature, and (iv)
be in the nature of general provisions within
the scope of the contract?.

In cases where the immovable properties
subject to pledge belong to different owners
and these owners are not jointly and several-
ly liable for the debit, it will not be possible to
establish a collective pledge. This is because
the principle of numerus clausus and prin-
ciple of adherence to type apply. However,
if such a contract is made, the contract will
not be considered completely void and will
be divided into immovable properties in pro-
portion to the security values provided by the
pledge by conversion?.

In cases where a collective pledge is estab-
lished on the condition that the owners of
the immovable properties are the same per-
son, and then one or more of the immovable
properties are transferred to a third party who
does not have joint liability for the debt, ac-
cording to a view in the doctrine, the burden
of the pledge must be distributed among the
immovable properties since the conditions

muteselsil sorumlu kisiler olmadigi durum-
da, toplu rehin kurulmasi mumkun olmaya-
caktir. Cankt bu konuda sinirli sayi ve tipe
baglilik ilkeleri gecerlidir. Fakat boyle bir
sozlesme yapilmasi durumunda sézlesme
tamamen gecersiz sayillmayacak, tahvil yo-
luyla ipotegin sagladig teminat degerleri
oraninda tasinmazlara bolunecektir?.

Toplu rehinin, tasinmazlarin maliki ayni kisi
olmasi sartina bagli olarak kurulup sonrasin-
da tasinmazlardan birinin veya birkaginin
bor¢ctan muteselsil sorumlulugu bulunma-
yan Uguncu bir kisiye devredildigi durumda,
doktrindeki bir goéruse gore, toplu rehinin
sartlari artik saglanmadigi icin rehin yuku-
nun tagsinmazlar arasinda dagitilmasi gere-
kir?’. Fakat, bu gérusun esas alinarak toplu
rehin tescilinin yolsuz hale geldigini kabul
etmek, alacakli i¢cin guglu bir teminat teskil
eden toplu rehinin borg¢lu tarafindan tasin-
mazlarin tg¢uncu kisilere devri yoluyla etki-
siz hale getirmesi sonucunu doguracaktir.

of the collective pledge are no longer met?”.
However, accepting that the registration
of the collective pledge has become void
on the basis of this opinion would result in
the ineffectiveness of the collective pledge,
which constitutes a strong security for the
creditor, by the transfer of the immovables
to third parties by the debtor.

IV. CONCLUSION

Within the scope of financing contracts,
there is a need to provide a wider range of
collateral based on immovable properties.
In order to meet this need, multiple immov-
able properties may be subject to a collective
pledge pursuant to Article 855 of the Turkish
Civil Code in order to constitute collateral for
a single receivable. In these complex struc-
tures where there may be many debtors and
creditors, in order for a collective pledge
to be validly established, it is necessary to
ensure that multiple immovable properties
are pledged for the same debt, i.e. that the
debt arising from the same legal cause is se-
cured by the pledge, and that the immovable
properties all belong to the same owner or to
owners who are jointly and severally liable
for the debt.

BIBLIOGRAPHY

AZiM ONCU, Turk Hukukunda Tasinmazlarin Toplu Rehni, 1st
Edition, Ankara 2023.

BILGEHAN CETINER, “Reel Teminatlar”, in: Teminat Hukuku,
Ankara 2023.

FARUK ACAR, Rehin Hukukunda Taginmaz Kavrami ve Ozellikle
Belirlilik ilkesi, 1st Edition, Ankara 2008.

FERIDE DEMIRBAS, Toplu ipotek, 1st Edition, istanbul 2023.

FiKRET EREN, Borglar Hukuku Genel Hukumler, 28th Edition,
Ankara 2023.

TURKIYE BUYUK MILLET MECLISI, Turk Borglar Kanunu Tasarisi
ve Adalet Komisyonu Raporu (1/499), (Erisim: 15.01.2024). https://
wwwb.tbmm.gov.tr/tutanaklar/ TUTANAK/TBMM/d23/c050/tb-
mm23050003ss0321.pdf.

YAGMUR ESiN GELIK, Turk Hukukunda Ust Sinir ipotegi ve
Uygulamasi, 1st Edition, Ankara 2021.

TURK HUKUKU TAHTINDA TASINMAZLAR
UZERINDE TOPLU REHIN KURULMASI

IV. SONUGC

Finansman sozlesmeleri kapsaminda, ta-
sinmazlara dayali olarak daha genis olcekli
teminat saglanmasi ihtiyaci duyulmaktadir.
Bu ihtiyaci karsilamak adina, birden fazla
tasinmazin tek bir alacagin teminatini teskil
etmesi adina Turk Medeni Kanunu’nun 855.
maddesi uyarinca toplu rehine konu edilmesi
s6z konusu olmaktadir. Cok sayida bor¢lu ve
alacaklinin olabildigi bu karmasik yapilarda,
toplu rehinin gecerli olarak kurulabilmesi
icin birden ¢ok tasinmazin ayni borg igin
rehnedildigi, yani ayni hukuki sebepten kay-
naklanan borcun ipotek ile givence altina
alindigindan ve tasinmazlarin hepsinin ayni
malike ait oldugundan veya bor¢ctan muatesel-
silen sorumlu maliklere ait oldugundan emin
olmak gerekmektedir.
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